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�I.	INTRODUCTION



In this petition, Enron Energy Services Power, Inc. (“Enron”) proposes an alternative Electric Competition and Customer Choice Plan (the “Choice Plan”) for the service territory of PECO Energy Company (“PECO”), in compliance with the Electricity Generation Customer Choice and Competition Act (the “Act”).  The Choice Plan provides greater discounts for consumers and a real opportunity for consumers to do even better by having real competitive alternatives.  In contrast, the partial settlement proposed by PECO exchanges a modest rate reduction for overrecovery of stranded costs and a structure which forecloses substantial competition.  The Choice Plan is better for consumers, it is compensatory for PECO and it better satisfies the letter and the spirit of the Act.

On August 25, 1997, PECO and several other litigants filed a Joint Petition for Partial Settlement (“Partial Settlement”) which is currently pending before the Commission in the PECO restructuring proceeding.�  The Partial Settlement provides, inter alia, for PECO to recover stranded costs of $5.461 billion in return for a 28-month rate reduction of 10% (assuming securitization), with smaller reductions in the following two years until phased out completely, and an accelerated introduction of “customer choice.”

Enron opposes approval of the Partial Settlement because it will (1) permit PECO to recover from its customers an amount substantially above the $5.461 billion in stranded costs without creating a competitive electricity market, (2) provide inadequate rate reductions to PECO’s customers and (3) have a “chilling effect” on the development of meaningful competition and customer choice in PECO’s service territory in contravention of the explicit mandate of the Act that competition for electric generation services be introduced in this Commonwealth.�  While the Partial Settlement creates the illusion of customer choice and competition, in reality it is far more likely that PECO (alone and through its affiliates) will retain its electric service monopoly for many years to come.  Given that the basis for stranded cost recovery is that it is competition that will render certain past investments uneconomic, it stands to reason that if the Partial Settlement does not introduce a “properly functioning and workable competitive electricity market”� in PECO’s service territory, then there is no legal basis for PECO to recover any stranded costs, let alone $5.461 billion of such costs.

Enron believes that it is more constructive to offer an alternative plan than simply to criticize the Partial Settlement.  Therefore, Enron, by its undersigned counsel, files this Petition, pursuant to the Act and 52 Pa. Code § 5.41, requesting the Commission to approve the Choice Plan.  This plan allows stranded cost recovery in exchange for a truly competitive electricity market and lower prices for consumers.  The Choice Plan also provides for Enron to serve as the Provider of Last Resort (“PLR”) in PECO’s service territory.

Enron wishes to emphasize that the Choice Plan does not assert that PECO should absorb its stranded costs.  The Choice Plan accepts the basic tenet of the Partial Settlement in permitting full and complete stranded cost recovery of $5.461 billion.  Unlike the Partial Settlement, however, the Choice Plan provides a lawful basis for permitting PECO to recover its stranded costs by creating a structure which allows competition to develop in PECO’s service territory.�

The Choice Plan also would create greater savings for PECO’s customers without the anti-competitive roadblocks created by the Partial Settlement.  While the Partial Settlement provides for a rate cut of only 10%, the Choice Plan calls for reductions of 20% for the period from September 1, 1998 through December 31, 2000 – rate reductions for customers which are 100% greater than the savings promised for that period by PECO.  The Choice Plan also doubles the Partial Settlement’s proposed rate cuts of 5% in 2001 and 2% in 2002 to 10% and 4%, respectively.  The Choice Plan not only will significantly increase the rate reductions for PECO’s customers, but it also will serve the important role of fostering the development of a competitive electricity market – which will increase the benefits available to consumers in the future.  The Commission should not sacrifice competition and customer choice for the sake of the minimal, short-term reductions promised by the Partial Settlement.  The Act envisions that savings should result from competitive development, not instead of competitive development.� The Choice Plan demonstrates that consumers can be given even larger rate reductions while simultaneously fostering a competitive generation marketplace.

The Choice Plan works for the simple reason that it takes hidden benefits in the Partial Settlement from PECO and allocates them to the parties to whom they rightfully belong – namely, PECO’s customers who have for years paid electric rates that are significantly above the statewide and national averages.  The Choice Plan would permit PECO to obtain full recovery of its $5.461 billion in stranded costs.

Under the Choice Plan, Enron will arrange for the payment to PECO of its stated stranded costs of $5.461 billion on September 1, 1998, the effective date of the Choice Plan (the “Effective Date”).  In order to effect this payment, PECO will issue, through a special purpose vehicle, $5.461 billion of transition bonds.  The PECO special purpose vehicle will service the bonds with cash flows from the intangible transition charges (“ITCs”).�  The transition bonds are expected to have an interest rate lower than the implicit financing rate used by PECO in establishing the competitive transition charge (“CTC”)� levels under the Partial Settlement.  This will allow the CTC/ITC to be lower under the Choice Plan than under the Partial Settlement.  In other words, the Choice Plan allows PECO’s customers to receive a larger portion of the benefits of such a financing.

Moreover, the Partial Settlement permits PECO to keep any “over-recovery” of CTCs paid by customers – that is, CTC collections that are determined to be in excess of PECO's stranded costs.  In contrast, the Choice Plan is consistent with the directive of the Act by rebating excess collections at the end of the CTC/ITC payment period.

The rate reduction levels set forth in the Choice Plan have been established, in part, based on certain assumptions with respect to interest rates on the date of issuance of the transition bonds.  The Choice Plan provides for the possibility of additional rate reductions to customers – in the form of lower charges for CTC/ITC – in the event of a reduction prior to the Effective Date in interest rates from the rates used in preparing such plan.  An increase in interest rates, however, would not alter the rate reductions or otherwise result in an increase in customer rates.  In the case of certain material increases in interest rates, the Choice Plan provides for adjustments in the interest rate on the transition bonds to be purchased by Enron and in the charges for CTC/ITC, but without an increase in customer rates.

The following table illustrates the major rate differences between the Choice Plan and the Partial Settlement.





Feature�Enron Choice Plan�PECO Partial Settlement������Rate Reduction�20% for first 28 months,

10% and 4% for next two years�10% for first 28 months, 5% and 2% for next two years������Level of PECO Stranded Cost Recovery�$5.461 billion in

lump sum payment�More than

the agreed-upon $5.461 billion������CTC Amount During Rate Reduction Period:����	9/1/98

	 1999

	 2000

	 2001

	 2002�$.0137/kWh

$.0137/kWh

$.0137/kWh

$.0230/kWh

$.0281/kWh�In bundled rates  

$.0304/kWh

$.0304/kWh

$.0314/kWh�$.0314/kWh������Excess recovery:  Treatment of Potential CTC/ITC Over-Recovery

Due to Load Growth �Returned to customers�Kept by PECO������Average Rate Cap

(first 28 months)�$.0796/kWh�$.0895/kWh������

The Choice Plan also will introduce genuine customer choice and real competition.  PECO’s “generation credit”� currently is less than the market price for electric generation (and is projected to be so for a number of years), resulting in PECO’s default service having so significant a subsidy from stranded cost recovery that competition will be thwarted if PECO is permitted to be the PLR.  Effectively, because of the artificially low generation credit proposed in the Partial Settlement, PECO would be able to prevent competitors from participating in the retail electric generation market in PECO’s service territory.  PECO’s customers would simply “choose not to choose” another electric supplier because of PECO’s subsidized generation, the long-term effect of which would be to eliminate competition.

To eliminate this unfair and subsidized incumbent position, the Choice Plan calls for Enron to replace PECO as the PLR in PECO’s service territory (“Default Service”) – that is, as the supplier for customers who do not choose an electric generation supplier (“EGS”) other than the PLR or who return, for whatever reason, voluntarily or otherwise, to the electric service of the PLR (“Default Customers”).�  Enron proposes to purchase power from PECO to satisfy Enron’s supply obligation as PLR, as well as to retain PECO to perform certain metering, billing and collection functions so as to provide continued stability for PECO and its employees.  Enron is not seeking, however, to become the new “monopoly.”  In fact, Enron’s proposal to be the PLR is tied to the development of a competitive market which encourages and enables consumers to do even better than the proposed rate reductions.

To further promote the introduction of real competition, the Choice Plan provides that PECO should not be entitled to transfer its generation assets to an unregulated affiliate without the Commission's review and approval of such transfer and the effect thereof on the electric market in southeastern Pennsylvania.  These changes, plus the significant decrease in the CTC/ITC made possible by Enron’s delivery of a 20% rate reduction under its Choice Plan for the period from September 1, 1998 to December 31, 2000, will produce a generation credit that will enable competitors to market retail generation service in PECO’s service territory at realistic prices.�

In addition, the Choice Plan facilitates the development of robust competition through a competition-friendly electric service delivery tariff (the “Distribution Tariff”) which: (1) provides non-discriminatory access and pricing of essential monopoly services by PECO in a manner that ensures fair and equal treatment of all EGSs; (2) provides consumers real and effective choices with respect to metering, billing and customer care services and undertakes the necessary cost unbundling of those services in order to create the opportunity for additional savings and product choices; and (3) creates a fair and level playing field for all competitors in the marketplace by requiring that PECO participate in competitive service offerings only through an affiliate separated from its distribution company pursuant to competitive safeguards that would not permit PECO's competitive affiliates to have any preferential access in serving customers and would specifically prohibit such affiliates from using PECO’s name or logo or otherwise implying that its affiliation with the utility distribution company gives it preferential access to service.  These basic points are essential ingredients of the Choice Plan and are designed to create the opportunity for real choices for consumers and ensure the promise of even greater savings and better service.

The relief requested by this Petition is certainly far reaching and would authorize Enron to “step into PECO’s shoes” in many respects relating to the provision of electric service to PECO's customers, not only in fulfilling the PLR obligation, but also in financing PECO’s authorized stranded costs.  But, while the relief sought is far reaching, the potential benefits of the proposal are even more far reaching.  In order for PECO’s customers to realize these significant benefits, the Commission need only approve the Choice Plan in conjunction with the elements of the Partial Settlement which are not inconsistent with the Choice Plan.�

This Petition will explain, in the following pages, the reasons why the Partial Settlement is detrimental to competition and unfair to consumers and why the Commission must take action to correct these deficiencies by adopting the Choice Plan.  The specifics of the Choice Plan are further detailed in the following exhibits to the Petition:  (1) the Distribution Tariff that PECO would file to establish the basic rate structure and rules and regulations pursuant to which retail competition and customer choice would be implemented on PECO’s system and pursuant to which Enron would provide Default Service (Exh.1); (2) a proposed firm energy and capacity purchase and sale agreement between PECO and Enron (the “Power Purchase Agreement”) under which Enron would pay PECO for capacity and energy necessary to serve the PLR load at a price equal to the “generation credit” under the Choice Plan (Exh. 2); (3) a proposed services agreement (“MBC Services Agreement”) under which Enron would retain PECO to furnish metering, billing, collection and other services necessary to serve the PLR customers (Exh. 3); (4) a schedule setting forth the effect on rates in the event of significant interest rate movements prior to the issuance of the transition bonds (Exh. 4); and (5) a proposed form of qualified rate order (“QRO”) in connection with the financing of PECO’s stranded costs (Exh. 5).



II.	THE STATUTORY FRAMEWORK

	The Act became law on December 3, 1996.  It declares unequivocally that it is “in the public interest to permit retail customers to obtain direct access to a competitive generation market”� and that “[t]his Commonwealth must begin the transition from regulation to greater competition in the electricity generation market to benefit all classes of customers and to protect this Commonwealth’s ability to compete in the national and international marketplace for industry and jobs.”�  The Act requires that retail competition for generation supply be implemented through a phase-in of direct access to competitive supply of generation commencing no later than January 1, 1999.�

	The Act further instructs the Commission to “monitor the market for the supply and distribution of electricity to retail customers and take steps ... to prevent anticompetitive or discriminatory conduct and the unlawful exercise of market power.”�  The Commission is empowered, in applications for approval of mergers, acquisitions or dispositions of assets,� to determine if the action is likely to result in anticompetitive or discriminatory conduct that will prevent retail customers from obtaining the benefits of a properly functioning and workable competitive market.  If the Commission finds that the competitive market is being harmed, it is empowered to deny the application or approve it upon terms and conditions necessary to preserve the benefits of a competitive retail electricity market.

	The passage of the Act did not automatically create a competitive market for generation supply.  The Act directs the Commission to do that by creating an environment that will enable genuine competition to develop so as to bring the associated benefits to Pennsylvania consumers.  But unless an environment conducive to fair and vigorous competition is, in fact, established by this Commission, retail competition will not develop in the manner envisioned by the General Assembly, and Pennsylvania consumers will not receive the promised benefits resulting from customer choice.

	In order to accomplish the transition to a competitive environment, the Act requires each electric utility to file a restructuring plan with the Commission.�  The Commission is required to review each electric distribution company (“EDC”) restructuring plan within the context of the “interdependent standards” set forth in 66 Pa.C.S. § 2804.  The standards are comprehensive and essentially require that the Commission approve a restructuring plan for each electric utility that will “allow customers to choose among electric generation suppliers in a competitive generation market through direct access,”� while maintaining system reliability, precluding increases in rates during the transition and providing EDC investors with a fair opportunity to recover a just and reasonable level of stranded costs through a CTC.

	The Act refers to stranded costs, as follows:�



In establishing the standards for the transition to and creation of a competitive electric market, heretofore, public utilities ... have undertaken long-term investments in generation, transmission and distribution facilities in order to meet the needs of their customers; and have entered into long term power supply agreements as required by Federal law.  In many instances, these investments and agreements have created costs which may not be recoverable in a competitive market.  The Commission is empowered ... to determine the level of transition or stranded costs for each electric utility and to provide a mechanism, the competitive transition charge, for recovery of such costs in accordance with the standards established in this chapter.



It is clear, therefore, that stranded costs exist solely because of the transition from a regulated, monopoly marketplace to a competitive market.  If there is no competition, there are no stranded costs.

	The Act requires that if the Commission determines that a utility has lawfully incurred stranded costs, the Commission must approve a CTC and reconcile the annual revenue received from the CTC with the annual amortization of the stranded cost allowance.�  The CTC must then be adjusted based upon the over- or under-recovery of the annual amortization amount.	

	In order to reduce the costs associated with the recovery of stranded costs, the Act permits the issuance by the Commission of a QRO which enables the utility to securitize all or portions of recoverable stranded costs through the issuance of transition bonds and to service such debt through an ITC.�  The Commission has discretion to direct that the QRO be irrevocable.�

	The Act also recognizes that certain customers will not choose a generation supplier, or will choose one, but then return to the default provider or will choose a supplier that will fail to perform.  The Act contains provisions to assure that there always will be a PLR whether it is the EDC or a “Commission-approved alternative supplier” available to furnish electric service to consumers.�  The Act gives the Commission discretion to determine who will serve as PLR in each EDC’s service territory.�



THE PARTIAL SETTLEMENT



	On April 1, 1997, PECO filed an application with the Commission seeking approval of its proposed restructuring plan.�  Extensive discovery was conducted and direct testimony was submitted by various intervenors, including Enron Power Marketing, Inc., an Enron affiliate, with respect to the proposed restructuring plan.  Direct and rebuttal testimony was filed by PECO.

	On August 25, 1997, prior to the commencement of hearings to permit cross-examination of witnesses regarding PECO’s restructuring plan, the Partial Settlement was filed with the Commission.�  At least 12 active parties, including Enron Power Marketing, Inc., did not join in the Partial Settlement.

	The terms of the Partial Settlement relevant to the Choice Plan are as follows:

Effective September 1, 1998, PECO will reduce its retail electric rates for all rate classes set forth in its restructuring plan.



(b)	The proposed rate reductions (assuming securitization) will stay at the following overall levels for the periods specified below:  



9/1/98-12/31/98—10%

1999 — 10%

2000 — 10%

2001 — 5%

2002 — 2%

2003 and thereafter — 0%



(c)	PECO will provide generation supply to Default Customers at “prevailing market prices” subject to an energy and capacity cap which represents a “generation credit” for customers who choose to purchase energy from an EGS.  The generation credit, which constitutes the difference between the overall rate cap and the combined CTC and transmission and distribution charges, is as follows:



1999 — $.0280

2000 — $.0280

2001 — $.0320

2002 — $.0350

2003 — $.0370

2004 — $.0397

2005 — $.0407

2006 — $.0477

2007 — $.0537

2008 — $.0557



PECO will extend its distribution and transmission rate cap through the year 2003.



(e)	PECO will be permitted to recover a stated stranded cost level of $5.461 billion.  The proposed CTC or ITC rates associated with the stated level of stranded cost recovery are as follows:



1999 — $.0304

2000 — $.0304

2001 — $.0314

2002 — $.0314

2003 — $.0314

2004 — $.0287

2005 — $.0277

2006 — $.0257

2007 — $.0247

2008 — $.0227



The above CTC/ITC schedule is not subject to a true-up to reconcile for the actual level of energy sales.



The effectiveness of the Partial Settlement is conditioned upon the Commission’s issuance of an irrevocable QRO authorizing PECO to securitize up to $4 billion of the $5.461 billion stranded cost allowance.  If there is a legal impediment to PECO’s ability to issue transition bonds, the rate reduction from September 1, 1998 to December 31, 2000 will be only 7% and the rate reduction in 2001 will be only 2%.  There will be no reduction in 2002 or thereafter.



Provision is made for continued availability of the Large Interruptible Load Rider (“LILR”), the Economic Efficiency Rider (“EER”) and Rule 4.6 contracts to large customers who presently qualify for these offerings.



Industrial customers precluded from customer choice on January 1, 1999 by contract will be bound by the contract and must remain with PECO for the full term thereof.



Large industrial customers (HT, LILR, Rule 4.6 and EER) are permitted to pay the CTC/ITC in one lump sum.



The phase-in to direct access will be accelerated as follows:



1/01/1999 — 33% of peak load per class is eligible

1/02/1999 — 66% of peak load per class is eligible

1/02/2000 — 100% of peak load per class is eligible



PECO may transfer its generation assets, valued at $2.303 billion, to an affiliate of PECO without the review or approval of the Commission.



PECO will implement a universal service program pursuant to which customers at or below 150% of the poverty level will qualify for a CAP Rate as set forth in PECO’s tariff.



Other aspects of PECO’s restructuring plan, including the extent of unbundling, the issue of whether competitive entry into revenue cycle services will be permitted, the operational rules governing transmission and distribution of electricity and the content of the code of conduct, are left unresolved by the Partial Settlement.



THE PARTIAL SETTLEMENT WILL NOT FOSTER TRUE COMPETITION AND, THEREFORE, IS INCONSISTENT WITH THE ACT AND THE PUBLIC INTEREST.



	Although the title of the Act is “The Electricity Generation Customer Choice and Competition Act,” the Partial Settlement provides for neither customer choice nor competition.  Under the rates proposed in the Partial Settlement, PECO’s capped rate for generation — the maximum rate at which PECO will sell power to customers — is below the actual cost that EGSs would incur to compete with PECO.  The effect of this is to make it virtually impossible for true competition to develop in PECO’s service territory.  The Partial Settlement, for example, provides for an average energy and capacity cap of $.0280/kWh in 1999 and 2000.  This is the maximum rate that PECO will charge PLR customers for whom it is providing generation service.  For competition to develop, other electric generation providers will have to beat, or, at least match, that price.  Several of PECO’s own expert witnesses, however, have testified that the market price of electricity is likely to be higher in those years.  Moreover, the Commission’s recently issued order on the pilot programs required under the Act found that the market price for power in PECO’s service territory presently is at least $.0300/kWh.  Obviously, Pennsylvania consumers would have a financial incentive under PECO's artificially low generation cap to remain with PECO as the default supplier rather than obtain market-priced generation services.  It is therefore unrealistic to expect that a competitive generation market could develop – and the purposes of the Act be fulfilled – under the Partial Settlement.

	Furthermore, the artificially low price of the generation cap creates only illusory benefits for PECO’s customers; the generation cap is too low simply because the CTC is too high.  The inflated CTC effectively “backs down” the implicit generation cost to a below-market proxy, thereby thwarting competition and preserving PECO's monopoly to the detriment of customers.

	The Pennsylvania Electric Competition Coalition’s testimony in PECO's restructuring case demonstrates that the proposed CTC rates in the Partial Settlement overstate by approximately $2 billion the revenues PECO must collect to recover the $5.461 billion in stranded investment.  This disparity arises for at least two reasons.  First, the CTC revenue requirement proposed by PECO, which is based on an implicit rate of return of approximately 10%, overstates PECO’s actual cost to amortize the stranded costs until they are collected from customers because PECO can securitize at least $4 billion of those stranded costs at an interest rate which is significantly lower than its overall rate of return.  Second, the CTC rate was computed using PECO’s 1996 billing determinants.  Excess CTC collections due to load growth would be retained by PECO because there is no true-up mechanism in the Partial Settlement, as the Act requires.  Both of these factors will result in a significant over-collection of the stranded cost recovery above $5.461 billion.

	If the CTC is reduced (and PECO’s transmission and distribution rates remain unchanged), the generation credit can be established at levels that more closely approximate the market rates for power in the relevant years.  That change, alone, however, will not remedy the anticipated market power problem that the Partial Settlement would create.

	By its acceptance of the Partial Settlement, PECO has signaled that it can offer retail electric generation services at a below-market rate of $.0280 and still be kept whole on an economic basis.  This means that, even if the generation cap is raised to a market level, PECO can still sell generation services at prices below those offered by its likely competitors who will be constrained to obtain and sell electricity at market prices.  A competitive market for generation services cannot be expected to develop if PECO can exercise market power through a below-market pricing structure.

	Similarly, a competitive market cannot be expected to develop if the blueprint for competition – a properly crafted, pro-competitive tariff – is missing.  The Partial Settlement does not provide such a tariff.

	Furthermore, although the Act explicitly requires that any transfer of assets must be reviewed to determine if an anticompetitive result will be created, the parties to the Partial Settlement have waived any right to contest such a transfer by PECO.  The manner and terms under which PECO disposes of (or functionally separates) its generation will have a significant effect on competition in the retail generation market.

	Because the terms of the Partial Settlement force PECO’s customers to overcompensate PECO for its stranded costs and stifle any real opportunity to have competitive choice, the Partial Settlement stands in clear opposition to the key provisions of the Act and should not be approved.



V.	THE CHOICE PLAN

	While Enron recognizes the substantial efforts of the signatories to the Partial Settlement to attempt to address and resolve the difficult issues of rates and competition under a competitive regime, Enron believes that the Partial Settlement neither fulfills the promises to electric consumers envisioned in the Act nor complies with its clear mandates.  Consequently, Enron has developed the Choice Plan to capitalize upon certain appropriate features of the Partial Settlement and make such modifications as are necessary to create a plan that is consistent with the letter and spirit of the Act.

	Because the allowance of stranded investment recovery is premised upon lost value due to the advent of competition, the Commission’s recognition of PECO’s allowance of stranded costs of $5.461 billion must be conditioned upon PECO agreeing to take certain actions to assure that a competitive marketplace actually takes hold.  If PECO is not subject to a competitive marketplace, there is no need to compensate it for costs that can only be stranded due to competition.  Thus, while PECO may contest some or all of the elements of the Choice Plan, the Partial Settlement does not provide a legal and factual predicate upon which PECO can be provided with stranded cost recovery.  In contrast, the Choice Plan will provide the basis for PECO’s recovery of its stranded costs by bringing actual competition to PECO’s service territory and it will do so while providing a greater level of benefits to PECO’s customers than arise from the Partial Settlement.  Before those benefits are available, however, the Commission must ensure that Enron can implement fully its Choice Plan.

	The Choice Plan, as described below, provides for the unbundling of electricity services, including generation, as well as Enron’s financing of PECO’s stranded cost claim.  These actions will enable the establishment of “competitive services credits” that are consistent with the projected retail market prices in PECO’s service territory.  This, in turn, will allow the development of a competitive market, bringing long-term benefits in reduced costs and prices and innovative services to all PECO customers, large and small alike.  At the same time, Enron’s assumption of PLR responsibilities and its financing of stranded costs allow rate reductions in the period September 1, 1998 to December 31, 2002 that are double the rate reductions envisioned in the Partial Settlement.

	Principal Elements of the Choice Plan:

Rate Savings to Consumers

	Enron will reduce the rates of Default Customers in PECO's service territory by 20% – double the 10% rate reductions proposed by PECO in the Partial Settlement – effective September 1, 1998 and continuing through December 31, 2000.  The remaining rate reductions through December 31, 2002 contained in the Partial Settlement will also be doubled, resulting in rate reductions of 10% for 2001 and 4% in 2002 (versus 5% and 2% under the Partial Settlement).

Pro-Competitive Structure

	To implement these reduced rate levels, PECO will be directed to file the Distribution Tariff, which sets forth the rates, terms and conditions for distribution services, CTC/ITC and energy and capacity credits for Default Service.  The specific tariffs that PECO should be required to implement are set forth in Exhibit 1 to this Petition.  The Distribution Tariff provides for non-discriminatory pricing and access to utility services; unbundling of utility services at cost-based prices; competition for all competitive services; and the elimination of PECO's incumbency advantage through competitive safeguards that permit PECO to engage in competitive services only through affiliates.  The Distribution Tariff is described more fully later in this Petition.

	The Distribution Tariff filed under the Choice Plan assigns to Enron the obligation to collect all of these charges as the PLR and to remit to PECO those portions to which PECO is entitled (i.e., charges for distribution and transmission).

	The LILR and EER will remain available to customers who currently qualify for these offerings.  Enron would recommend to the Commission that all customers be provided a “fresh start” to participate in direct access as of January 1, 1999, regardless of the term of existing contracts.  (Customers electing to continue under their current contracts with PECO shall not be included as Default Customers).  Large industrial customers (HI, LILR, Rule 4.6) shall have the right to pay all applicable CTC/ITC charges in one lump sum at a discount rate of 8.71%, the same rate proposed in the Partial Settlement.

	The Commission will develop and implement appropriate customer education programs.  PECO will implement the universal service proposed in the Partial Settlement, the costs of which are reflected in the distribution rates established by the Partial Settlement.

Pro-Competitive Generation Credits

	The phase-in of direct access to competitive generation services will be accelerated as follows:



9/1/98 — 33% of load per class is eligible

1/2/99 — 66% of load per class is eligible

1/2/2000 — 100% of load is eligible



	The generation credits in the Choice Plan, as compared to the generation credits in the Partial Settlement, are as follows:





  Partial Settlement	Choice Plan 

Generation Credit�



9/1/98— In bundled rates		9/1/98— $.0348

  1999— $.0280			  1999— $.0348

  2000— $.0280			  2000— $.0348

  2001— $.0320			  2001— $.0354

  2002— $.0350			  2002— $.0363

  2003— $.0370			  2003— $.0372

  2004— $.0397			  2004— $.0381

  2005— $.0407			  2005— $.0389

  2006— $.0477			  2006— $.0398

  2007— $.0537			  2007— $.0408

  2008— $.0557			  2008— $.0416

Enron will charge Default Customers for transmission and distribution services at the rates established by the Partial Settlement and remit those payments to PECO.�	

Default Service Provider (PLR)

	The Commission will designate Enron as the PLR to supply Default Customers within PECO's service territory under the rates reflected in the proposed Distribution Tariff under tariff designation “DS” for the period commencing on the Effective Date and ending December 31, 2008.

	Enron will provide generation service as the PLR at a fixed price equal to the generation credit for Default Customers, subject to PECO’s performance of its obligations under the Power Purchase Agreement and the MBC Services Agreement.  Customers who return to Default Service after having selected and taken service from an EGS will purchase Default Service at an indexed price (such index to represent a fully compensatory price), unless they commit to the fixed price service for 12 months (in which case they can elect the fixed price Default Service).

	PECO will enter into the Power Purchase Agreement (attached as Exhibit 2) under which Enron will purchase from PECO the energy and capacity necessary to provide Default Service to PLR customers in PECO’s service territory.  The price paid by Enron to PECO under the Power Purchase Agreement will be passed through without a mark-up -- i.e., Enron will not make a margin on energy sales to Default Customers.  If PECO fails to perform under the terms of the Power Purchase Agreement, Enron will be entitled to obtain alternative energy supplies at market prices and to collect the cost of such supplies from Default Customers under the Distribution Tariff for the duration of PECO’s non-performance (subject to a subsequent credit, rebate or other true-up to reflect the recovery of any cover or other damages from PECO).

	Enron will enter into the MBC Services Agreement with PECO (attached as Exhibit 3) under which Enron will retain PECO to provide metering, billing, collection and certain other services with respect to Default Customers at the costs established for such services in PECO’s existing distribution tariffs.  The MBC Services Agreement calls for an initial term through December 31, 2003, subject to the option of Enron to extend for an additional 5 years; provided that regardless of whether Enron extends such agreement, Enron will be responsible for providing, or causing another party to provide, such services through December 31, 2008.

Financing of PECO's Stranded Costs

	Using the stranded cost allowance reflected in the Partial Settlement, the Commission would (i) issue an irrevocable QRO to PECO which, by its terms, would authorize PECO to issue transition bonds in the amount of $5.461 billion and (ii) consistent with the Act, direct PECO to use the proceeds from the transition bonds to reduce its capitalization associated with its stranded assets.  A proposed form of such QRO is attached as Exhibit 5.

	The QRO would state that PECO must sell (or cause to be sold) the transition bonds to Enron (or its designee) at par at a stated interest rate of 9.66%, subject to possible adjustment as more fully described in Exhibit 4 hereto, thereby resulting in Enron remitting to PECO the entire $5.461 billion on the Effective Date.  PECO is required to cause the transition bonds to be issued to Enron no later than the Effective Date.

The Choice Plan provides a formula (set forth in Exhibit 4) designed to allow greater rate savings to customers due to a decline in interest rates prior to the Effective Date.  Table A of Exhibit 4 sets forth a sliding scale that illustrates the additional rate reductions – in the form of lower charges for CTC/ITC – that will be available to customers in the event the interest rate in effect on 10-year U.S. Treasury obligations (“Actual Index Interest Rate”) as of the Effective Date is less than 5.75%. A reduction in the CTC/ITC charge will result in a corresponding decrease in the "rate cap" in the Choice Plan.

The Choice Plan also is structured to ensure that the rate reductions for customers are not adversely affected by an increase in interest rates prior to the Effective Date.  If the Actual Index Interest Rate on the Effective Date exceeds 7%, certain adjustments will be made, but such adjustments will not reduce the rate reductions under the Choice Plan.  In such case, the interest rate on the transition bonds purchased by Enron (or its designee), the level of CTC/ITC approved by the Commission and the level of the "generation credit" would be subject to adjustment as illustrated on Exhibit 4.  The terms of such adjustments, if any, will be contained in the QRO.

	The ITC will be imposed on all PECO customers beginning on September 1, 1998, the date of issuance of the transition bonds to Enron.  The ITCs will be used to repay the transition bonds issued by PECO pursuant to the QRO over an 124-month period.  A comparison of the annual CTC/ITC charges under the Partial Settlement and the ITC charges under the Choice Plan is as follows:�



Partial Settlement�Choice Plan��9/1/98— In bundled rates��9/1/98—$.0137��  1999— $.0304��  1999—$.0137��  2000— $.0304�  2000—$.0137��  2001— $.0314�  2001—$.0230��  2002— $.0314�  2002—$.0281��  2003— $.0314�  2003—$.0312��  2004— $.0287�  2004—$.0303��  2005— $.0277�  2005—$.0295��  2006— $.0257�  2006—$.0336��  2007— $.0247�  2007—$.0376��  2008— $.0227�  2008—$.0368��

	As required by the Act, there will be an annual review of ITC charges.�  The transition bonds, however, will be issued on terms that will not require the ITC to be increased.  Any ITC collections in excess of those necessary to fully service the principal and interest on the transition bonds (and transaction expenses) at the time of receipt will be retained by PECO’s special purpose vehicle until the transition bonds are fully retired.  Enron proposes that, after retirement of the transition bonds, the Commission then order PECO to refund any ITC funds remaining in, or thereafter received by, PECO’s special purpose vehicle.  In other words, Enron is proposing that any excess collections due to the expected net load growth be refunded to customers at the end of the 124-month period.

	While the adoption of the larger rate reductions offered by the Choice Plan is compelling, the Commission must also address the remaining anti-competitive aspects of the Partial Settlement which are remedied by the Choice Plan.  One key competitive element of the Choice Plan entails the Commission replacing PECO as the PLR and approving Enron in its place from the Effective Date through December 31, 2008.  Section 2807(e)(3) of the Act authorizes this Commission to designate other entities to serve as the PLR.  Section 2802(16) goes on to provide:



Electric distribution companies should continue to be the provider of last resort in order to ensure the availability of universal electric service in this Commonwealth unless another provider of last resort is approved by the commission.  (emphasis added)



	This Commission has recognized that the issue of provider of last resort is one that must be confronted, but has deferred consideration of the details of the issue to the various EDC restructuring plans and its review of those plans.�  Enron believes that this issue should be considered presently and separately with respect to PECO’s service territory.

	Allowing PECO to act as its own PLR would provide a strong incentive for PECO to use its incumbent position and its artificially low, below-market generation credit unfairly to retain its customers and effectively prevent them from choosing an EGS.  In order to achieve real competition, Enron believes that competitive alternatives must be available to customers at every level – including PLR – and that it should not automatically be assumed that the EDC will continue to serve those who do not choose.  Designating Enron as the PLR will bring real competition into PECO’s service territory.

	Enron has the ability to fulfill the PLR role.  Indeed, the Choice Plan, including the contracts and service agreements by which Enron will procure energy and capacity and metering, billing and collection services, will enable Enron to maintain the level of performance PECO customers currently receive.  There is an important additional qualification that counsels in favor of selecting Enron as the PLR:  Enron will not have the incentive PECO would have to frustrate the selection of EGS.  Finally, Enron is prepared to cooperate with the Commission to determine the appropriate financial support needed from Enron Corp. in order to demonstrate Enron’s financial wherewithal to serve in this role.

	Enron recognizes that to function as the PLR, it must assume responsibility for the procurement of electric generation services for a large number of customers.  To fulfill this obligation, Enron and PECO would enter into the Power Purchase Agreement to secure capacity and energy necessary to serve this load, thereby assuring that the present level of service delivered to customers will continue in all respects.  

	Enron also would enter into the MBC Services Agreement with PECO for metering, billing, collection and other service functions for the PLR customers.  PECO would be compensated for these services at rates commensurate with the costs that are currently contained in PECO’s existing distribution tariffs.  Enron, therefore, would be procuring these services from PECO, using PECO’s facilities and employees.

	The refusal of PECO to enter into the Power Purchase Agreement or the MBC Services Agreement with Enron could defeat the Choice Plan.  PECO would do so, Enron submits, at the risk of its own stranded cost recovery because the Partial Settlement will not bring about the necessary predicate of competition that is legally required for stranded cost recovery.

	In order to preserve the benefits of a functioning competitive retail electricity market, Section 2811 of the Act empowers the Commission to refuse to permit, or to place restrictions on, the transfer of any assets if the transfer is likely to have an anticompetitive result.  Because of its inherent market power, PECO must be required to obtain the Commission's permission before transferring any of its generation assets to an affiliate.

	In view of the fact that the Partial Settlement will not introduce competition, it is not surprising that neither PECO's Restructuring Plan nor the Partial Settlement includes a revised tariff to reflect operations in a competitive environment.  In Exhibit 1 to this Petition, Enron has revised PECO’s current tariff to reflect how business would be conducted under the retail competition contemplated by the Act.

	For the most part, Enron’s changes to PECO’s tariff simply reflect the introduction of the EGS into the mix of relationships which exist in bringing electricity to the end user.  The Distribution Tariff, more specifically, provides for the unbundling of, and competitive entry into, revenue cycle services including billing and collection, metering and customer services.  These revenue cycle or “non-wire” services are not natural monopolies and provide an opportunity for a competitive market to offer added value to consumers in addition to reduced prices for electricity.  The Choice Plan assures the non-discriminatory access of suppliers to all of PECO's jurisdictional facilities by modifying PECO's tariffs and eliminating provisions with embedded and inappropriate restrictions on facility access.  Adoption of the Distribution Tariff as a component of the Choice Plan will assure that suppliers receive non-discriminatory access to facilities in a manner which assures development of a “level playing field” for all market participants.  The Choice Plan further includes competitive safeguards designed to deter anti-competitive behavior by PECO.  Some of the terms of the revised tariff are as follows:

EGS-EDC Interaction

The Distribution Tariff contains a comprehensive set of guidelines for the relationship between each EGS and PECO.

Enrollment

The Distribution Tariff contains procedures which govern end user enrollment to receive service from an EGS.  As a measure of protection against unauthorized enrollment, the Distribution Tariff requires that each EGS maintain proof of enrollment verification.  The Distribution Tariff also provides stiff penalties for unauthorized enrollment, coupled with the ability to recommend license revocation for the offending EGS.  Enron believes that this will eliminate the unauthorized enrollment experienced in the telecommunications industry.  Moreover, such provisions permit the Commission to have rules in place in the event that final regulations governing customer service are not yet complete.

Solicitations

The Distribution Tariff sets forth procedures by which an EGS may solicit end users.  EGSs are prohibited from engaging in unfair or deceptive acts and must require any person with whom they contract to adhere to the terms of PECO’s tariff for serving end users.

Billing, Payment and Metering

For electric suppliers that provide their own customer service functions (metering, billing, collection, etc.), PECO will issue a credit per kWh delivered based on PECO’s embedded cost of providing such services.  The Distribution Tariff also contains requirements for meter reading performed by EGSs, both in terms of the frequency of such readings and their accuracy.

Competitive Safeguards

The competitive safeguards set forth in the Distribution Tariff are designed to prevent the discriminatory administration of unbundling on PECO’s system.  The competitive safeguards address PECO’s relationship with EGSs in order to eliminate preferential treatment of affiliates, whether as a result of information sharing to the advantage of an affiliate, or the promotion of an affiliate’s services by PECO.  There are also strict standards regarding the sharing of employees and the use by the affiliated EGS of PECO’s logo, service marks, trademarks or trade names.

	The adoption of the above-described tariff provisions is necessary for the proper functioning of a workable retail electric market and is an integral feature of the Choice Plan.



VI.	CONDITIONS AND CONTINGENCIES

	Enron’s Choice Plan is expressly conditioned on the following:

That the Commission approve the Choice Plan in conjunction with its approval of the terms of the Partial Settlement which are not inconsistent with the terms of the Choice Plan.  Such terms will be incorporated into the Choice Plan.

That the Commission specifically approve each aspect of the Choice Plan including, but not limited to, the issuance of an irrevocable QRO permitting PECO to issue transition bonds in a face amount of $5.461 billion bearing an interest rate of 9.66% (subject to adjustment as provided in Paragraph 23(m) of this petition) and permitting such bonds to be purchased no later than September 1, 1998 by Enron (or its designee).

That PECO enter into the Power Purchase Agreement and the MBC Services Agreement with Enron, as set forth in Exhibits 2 and 3, and that PECO be required to file the proposed Distribution Tariff governing, inter alia, the determination and collection of transmission and distribution charges, CTC/ITC, and energy and capacity charges, and governing other customer relationships.

That the Commission approve the Choice Plan within 90 days of the filing of this Petition, that such order shall have become final and non-appealable no later than 180 days after such filing and that the effective date of the Choice Plan shall be no later than September 1, 1998.

That Enron expressly reserves the right to (i) withdraw its Petition and the Choice Plan at any time but specifically if the Commission approves this petition in part or with any modifications, amendments or additions not set forth in the proposed Choice Plan in this filing and (ii) waive, in its sole discretion, any condition in this petition and the Choice Plan.

That Enron’s promise to provide service at the rates reflected in the Distribution Tariff, which rates reflect the 20% rate reduction for the period of September 1, 1998 through December 31, 2000, the 10% rate reduction for calendar year 2001 and the 4% rate reduction for calendar year 2002, is contingent upon PECO’s adherence to the maximum rate caps for transmission and distribution service as set forth in the Partial Settlement; provided that if PECO seeks and obtains from the Commission an increase in said charges so as to increase the rate cap established by the Act or otherwise fails to perform its obligations under the Choice Plan, Enron reserves the right to increase the rates charged to Default Customers accordingly.

That there arises no legal impediment to the issuance of transition bonds pursuant to section 2812 of the Act.

That Enron as the PLR under the Choice Plan shall be determined by the Commission to qualify as an electric generation supplier under 66 Pa.C.S. § 2809 and not as a “public utility” under 66 Pa.C.S. § 102.

That PECO, its affiliates and its subsidiaries enter into such agreements, provide such information, provide such representations and warranties and otherwise take such actions as may be reasonably required to timely effectuate the arrangements, restructuring and financings contemplated in the Choice Plan.

	The Choice Plan assumes the accuracy of the amounts and calculations contained in the Partial Settlement, in various submissions made by PECO in its restructuring case and other publicly available information.  The Choice Plan is expressly contingent upon the issuance by Enron of a discovery request to PECO to verify the accuracy of the aforesaid amounts and calculations and PECO providing timely and complete responses to such discovery request that confirm the accuracy of all such information.  Enron will submit the discovery request to the Commission for its review and approval and Enron will request that the Commission order PECO to respond to the discovery request within 10 business days thereof.

	 Despite the fact that it has employed the Partial Settlement as the starting point for the Choice Plan, Enron does not accept or ratify in any manner PECO’s existing rates for transmission and distribution service.  As noted above, Enron explicitly reserves the right to take any and all actions permitted under the law, or the Commission’s regulations, to challenge the justness and reasonableness of those rates.



WHEREFORE, Enron respectfully requests that the Honorable Commission:



1.	Initiate a proceeding to consider the Choice Plan;



2.	Approve the Choice Plan and those provisions of the Partial Settlement not inconsistent with the Choice Plan;



3.	Issue all findings and orders necessary to place the Choice Plan into effect; and



4.	Grant such other and further relief as the Commission may deem just and proper which is not inconsistent with the Choice Plan.

	

							Respectfully submitted,
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*  Motions Pro Hac Vice have been field concurrently with the Petition for Attorneys Klauberg and Miller.

� 	Pennsylvania Public Utility Commission v. PECO Energy Company, Docket No. R-00973953.



�	66 Pa.C.S. § 2801 et seq. 

� 	66 Pa.C.S. § 2811.

� 	Enron recognizes that consummation and implementation of the Choice Plan requires certain actions on the part of PECO, actions that are necessary to promote competition in its service territory and provide legal justification for recovery of its stranded costs as set forth in the Partial Settlement.  Enron also maintains that since PECO’s stranded cost recovery under the Act is conditioned on the creation of a competitive electricity market, PECO’s ability to recover these costs should be conditioned on PECO taking the actions called for in the Choice Plan.



�	“Competitive market forces are more effective than economic regulation in controlling the cost of generating electricity.” 66 Pa.C.S. § 2802(5).



“This Commonwealth must begin the transition from regulation to greater competition in the electricity generation market to benefit all classes of customers and to protect the Commonwealth’s ability to compete in the national and international marketplace for industry and jobs.” 66 Pa.C.S. § 2802(7).

�	ITCs are nonbypassable charges designed to recover qualified transition expenses pursuant to a qualified rate order that is issued in connection with the issuance of so-called “transition bonds.” 66 Pa.C.S. § 2812(g).  



� 	CTCs are assessed on every customer accessing a utility's transmission or distribution network in order to recover the utility's stranded costs.  66  Pa.C.S. § 2808(a).



� 	The “generation credit” is simply the remainder after the transmission and distribution rates and the CTC are subtracted from the overall bill rate cap.  If the generation credit is less than the per kilowatt hour (“kWh”) market price for power, a genuine market for power will not develop because, while PECO’s rate structure subsidizes its generation, other suppliers would be required to sell power at a loss to compete.



� 	As discussed below in Paragraph 23(d) of this Petition, large customers that elect to continue under their current contracts with PECO are not included in the definition of Default Customers.



� 	The establishment of a market-based generation credit by “backing down” the inflated CTC reflected in the Partial Settlement is critical to fostering vibrant competition.  The Choice Plan projects an initial system average generation credit for PECO’s customers of $.0348/kWh, a level that will encourage electric generation service providers to compete to supply energy to PECO’s customers.  The Choice Plan is designed to encourage customers to choose alternative suppliers to lower their electric bills.



� 	The Choice Plan, however, must be accepted as a whole, because all aspects of it are interdependent.

� 	66 Pa.C.S. § 2802(3).



�	66 Pa.C.S. § 2802(7).

�	66 Pa.C.S. § 2806(b).

� 	66 Pa.C.S. § 2811(a).



� 	Note that in its Partial Settlement, PECO seeks authority to transfer generation assets to an affiliate.



�	66 Pa.C.S. § 2806(d).  

�	66 Pa.C.S. § 2804(2).  

� 	66 Pa.C.S. § 2802(15) (emphasis supplied).



� 	66 Pa.C.S. § 2808(f).



�	66 Pa.C.S. § 2812.  

�	66 Pa.C.S. § 2812(b)(4).  

�	66 Pa.C.S. § 2807(e).

�  	66 Pa.C.S. §§ 2802(16), 2807(e)(3).

�	Application of PECO Energy Company for Approval of its Restructuring Plan Under Section 2806 of the Pennsylvania Public Utility Code, Docket No. R-00973953.

�	The signatories to the Partial Settlement are PECO, Senator Vincent J. Fumo, Lance S. Haver, the Consumers Education and Protective Association, et al., the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Philadelphia Area Industrial Energy Users Group, the American Association of Retired Persons, and the Department of the Navy.

�	These generation credits are within the range of market prices recommended by the Pennsylvania Electric Competition Coalition in the PECO restructuring proceeding, but are slightly lower because of the effect of the rate reductions offered by the Choice Plan.  They also incorporate significant potential savings that customers will be able to experience due to the Choice Plan’s proposal to permit the unbundling and competitive supply of non-wire services, such as metering and billing.  The Choice Plan would, on average, credit an EGS that provides its own metering and billing services to customers (rather than utilizing PECO’s non-wire services) with an additional $.0081/kWh credit, with the residential non-wire services credit at $.0204/kWh.  Thus, including this non-wire services credit, customers will receive an average total competitive services credit of $.0429/kWh beginning in 1998 with residential customers receiving a total competitive services credit of $.0616/kWh in the same period.



� 	Notwithstanding the incorporation in the Choice Plan of the transmission and distribution rates in the Partial Settlement, Enron does not waive the right to challenge the justness and reasonableness of such rates as part of the PECO restructuring proceeding nor in other proceedings.

� 	Assuming no adjustment pursuant to Exhibit 4.



� 	66 Pa.C.S. § 2808(f).



�	Final Order Re: Guidelines for Maintaining Customer Services at the Same Level of Quality pursuant to 66 Pa.C.S. § 2807(D), and Assuring Conformance with 52 Pa. Code Chapter 56 Pursuant to 66 Pa.C.S. § 2809(E) and (F), Docket No. M-00960890F.0011, Order entered July 11, 1997 at 44-45, Appendix B, Paragraph M.



�PAGE  �1�





�PAGE  �1�









� PAGE �28�





� PAGE �1�








