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REBUTTAL TESTIMONY OF STEVEN J. KEAN
Q.
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.
A.
My name is Steven J. Kean.  My business address is 1400 Smith Street, Houston, Texas, 77002.

Q.
HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY IN THIS PROCEEDING?
A.
Yes, I submitted Enron Statement Number 1.

Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?
A.
The purpose of my testimony is to respond to the assertions in the various testimonies submitted in this proceeding pertaining to the Choice Plan submitted by Enron Energy Services Power, Inc. ("Enron").  In some cases I will respond to criticism by pointing out the errors in the views expressed by witnesses.  In other cases, I will explain why the Choice Plan already satisfies concerns which have been identified.  Still in other cases, I will accept certain valid points raised by the testimony and clarify or modify the Choice Plan to accommodate these concerns.

Q.
WHAT IS YOUR ASSESSMENT OF PECO'S TESTIMONY FILED IN RESPONSE TO ENRON'S CHOICE PLAN?
A.
PECO's testimony attempts to misdirect the Commission's attention.  Perhaps the most significant misdirection is the attempt to focus the Commission's attention away from the central purpose of the Electricity Generation Customer Choice and Competition Act (the "Act") and this proceeding

-- the creation of a competitive market for the benefit of consumers.  Whether the Commission approves the Choice Plan or elects to fashion its own restructuring plan from the record in these proceedings, one objective remains paramount -- the Commission must approve or develop a plan that establishes competition in PECO's service territory.  Competition is the fundamental objective of the Act -- the parties cannot "settle it away."  Competition is also the prerequisite for stranded cost recovery; PECO is not entitled to stranded cost recovery and a set of rules which thwart competition.  Pro-competitive rules create for PECO the same opportunity to compete as other suppliers of generation and other competitive services. 

The Choice Plan sets forth the rules for a competitive market and provides for stranded cost recovery.  It is, therefore, the only proposal before the Commission which complies with the Act.

Q.
IN WHAT OTHER RESPECTS DOES THE PECO TESTIMONY MISDIRECT THE COMMISSION IN YOUR VIEW?

A.
PECO attempts to divert attention from the inadequacies in the Partial Settlement by inappropriately and inaccurately characterizing Enron's possible level of earnings under the Choice Plan.  Not only are PECO's projections of Enron's earnings substantially exaggerated, but PECO fails to admit that PECO would realize profits for its shareholders under the Partial Settlement that would dwarf those that could be realized by Enron.  Indeed, given the magnitude of the Choice Plan's rate reductions, PECO's statements about Enron's earnings are an admission that PECO is retaining substantially more than that amount for its shareholders.  PECO's repeated allegation that under the Choice Plan, Enron, a "non-Pennsylvania company" would take profits out of Pennsylvania also is intended to inaccurately characterize the Choice Plan when compared to the Partial Settlement.  PECO's shareholders -- the beneficiary of PECO's overrecovery of its stranded costs under the Partial Settlement -- probably live across the country and even around the world.  The Choice Plan, in contrast, provides for greater economic benefits for consumers right here in Southeastern Pennsylvania.

Q.
IS IT ALSO TRUE THAT PECO HAS INACCURATELY CHARACTERIZED THE FEASIBILITY OF THE SECURITIZATION STRUCTURE PROVIDED IN THE CHOICE PLAN?
A.
Yes.  PECO tries to mislead the Commission by asserting that Enron's securitization proposal is uncertain, apparently without regard to the following facts:

a)
The legal challenges directly or indirectly affecting securitization that have been raised would apply with equal force to the Partial Settlement; and

b)
Enron, based on the advice of its financial advisor and counsel, believes that these legal challenges should not prevent Enron's securitization plan from being timely implemented.

Further, to the extent the legal challenges constitute impediments to securitization under the Choice Plan, such impediments similarly would prevent securitization under the Partial Settlement.  If PECO considers these legal challenges as bona fide barriers to its own securitization proposal, then PECO has been disingenuous in promoting the Partial Settlement as promising an initial 10% rate reduction, rather than the 7% reduction that applies if PECO is not able to securitize.  In addition, PECO's proposal violates the Act by (a) not creating a competitive market, (b) including as "stranded costs" items not eligible for such recovery under the law, and (c) failing to provide for a "true-up" mechanism for the competitive transition charges ("CTCs") to protect consumers from overrecovery of stranded costs.  PECO's plan fails to fulfill the basic purposes and requirements of the Act.

Q.
PLEASE OUTLINE THE REMAINDER OF YOUR REBUTTAL TESTIMONY.
A.
My testimony rebuts PECO's testimony by refocussing on the essential requirement of this proceeding -- the creation of competitive alternatives for electric consumers.

· First, I show how the Choice Plan creates a framework for establishing real competition in PECO's service territory -- with or without securitization of PECO's stranded costs.

· Second, I show how even beyond the creation of a competitive market, the Choice Plan benefits consumers through additional rate reductions over those provided in the Partial Settlement and the return of excess stranded cost recoveries to consumers.

· Third, I describe how the Choice Plan comports with the requirements of the Act, while also demonstrating why the Partial Settlement violates the Act in key respects.

· Fourth, I describe certain clarifications and enhancements to the Choice Plan offered in response to the testimony of PECO and the other parties that have participated in this proceeding, including:

(a)
Offering a contingency plan in the event that securitization under the Choice Plan is delayed or prevented that provides for rate reductions significantly greater than offered by PECO in the event PECO is delayed or prevented from securitizing;

(b)
Clarifying the impact of the Choice Plan on certain special contracts and rate riders;

(c)
Clarifying the recovery of gross receipts taxes ("GRT") on CTC recoveries and intangible transition charges ("ITCs");

(d)
Offering an alternative rate restructuring which lowers the stranded cost charges in the later years of the Choice Plan;

(e)
Accelerating the termination of stranded cost charges so that the recovery period does not exceed 120 months;

(f)
As part of the alternative rate restructuring, establishing increased generation credits to address concerns about competition in the later years of the Choice Plan and PECO's assertion that Enron's original out-year generation credits would jeopardize its "financial integrity";

(g)
Removing certain costs from PECO's T&D rates which, as testimony in this case shows, more properly are assigned to PECO's competitive businesses or recovered as part of the PECO generation rate; and

(h)
Eliminating certain conditions in the Choice Plan that were objectionable to various parties.

In many cases, Enron makes these clarifications and enhancements by using proceeds that Enron otherwise would have received in connection with its securitization plan.  Further, these clarifications and enhancements are made while:  (1) continuing to double the rate reductions proposed in the Partial Settlement, (2) establishing a truly competitive market as required by the Act and (3) compensating PECO fully for its agreed upon $5.461 billion in stranded costs, including all GRT on stranded cost recoveries.  The Choice Plan is superior in all key respects to the Partial Settlement.

I.
THE CHOICE PLAN ESTABLISHES A FRAMEWORK FOR REAL COMPETITION AS REQUIRED BY THE ACT.  PECO'S PARTIAL SETTLEMENT DOES NOT.
Q.
PLEASE RESPOND TO PECO'S CLAIMS IN ITS TESTIMONY THAT THE COMMISSION SHOULD NOT ADOPT THE PRO-COMPETITIVE PROVISIONS IN THE CHOICE PLAN.
A.
PECO's position, as sponsored by witness Hill, appears to be based on the idea that it can cut a deal for stranded costs and establish rules which prevent competition.  But, competition is not a part of the Act that can simply be settled away by private parties or the Commission.  Without proposing a plan that provides for a competitive market, PECO has not fulfilled the requirements of the Act and is not entitled to stranded cost recovery.  Equally important, including these pro-competitive rules can be accomplished while still allowing stranded cost recovery.  There is no financial harm to PECO -- it still gets to recover its stranded costs -- it will just have to compete, like everyone else, for consumers' business.  Competition and pro-competitive rules are not available to be traded away by PECO or anyone else in this proceeding.  If a utility's shareholders receive their stranded costs they have no justifiable objection to opening the market to competition.

Q.
SPECIFICALLY, WHAT PROVISIONS MUST BE INCLUDED TO ENABLE COMPETITION?
A.
The following elements must be included if competition is to be achieved:

· A generation credit which permits entry and competition in the marketplace by competitive suppliers, thereby permitting consumers to do even better than the rate caps under both the Partial Settlement and the Choice Plan;

· "Provider of Last Resort" ("PLR") rules which:   (1) provide competitive benefits to customers who do not choose to purchase electricity from another supplier and (2) prevent the incumbent utility from thwarting competition in the market;

· A code of conduct which prevents PECO from using its access and control over transmission and distribution facilities to advantage its sales or other competitive businesses; and

· The unbundling of other competitive services, such as metering, billing, customer information and collection services and to allow the competitive provision of those services.

Q.
ARE THESE ELEMENTS SEPARABLE IN A COMPETITIVE MARKET?
A.
No, they are interrelated.  Contrary to the assertions of PECO witnesses Hill, Sundermeir and Crowe, if the generation credit is competitive but sellers cannot provide billings directly to customers it will be difficult for new entrants to compete since competitors will not be able to secure ongoing customer relationships.  Likewise, if the other competitive elements are included but PECO remains in the PLR role with the ability to price discriminate there will be little competition in the market.  All of these elements working together create a competitive market and they can be accomplished while permitting stranded cost recovery and substantial customer rate reductions.

It makes no sense to exclude any of these elements from restructured utility services.  Across the nation the most egregious error made in restructuring utility service is providing utilities with full stranded cost recovery and allowing them to compromise the rules for the competitive marketplace.  Utilities should not be permitted to have it both ways.  Under the Act they cannot.

Q.
PLEASE DESCRIBE THE PROPOSED GENERATION CREDIT.
A.
The generation credits are shown on Attachment A.  Several witnesses including PECO witnesses Hill and Hieronymus, Fumo et al. witness Silkman and AARP witness Cooper have questioned the appropriateness of the Choice Plan generation credits.  As I mentioned, Enron has adjusted the generation credits to accommodate concerns about the sufficiency of the generation credit in the later years to stimulate competition.  Enrons revised generation credits address parties' concerns about the later years of the Choice Plan and work even while providing full stranded cost recovery and doubling the rate reductions proposed by PECO.  Moreover, our revised generation credits fall within the range of market price estimates in the record of this proceeding.

Q.
PECO ARGUES THAT THE CHOICE PLAN DID NOT ACCOUNT FOR GRT.  IS THAT CORRECT?
A.
No.  PECO asserts that its stranded cost recovery under the Partial Settlement was intended to recover not only $5.461 billion in stranded costs but also GRT on those receipts.  The clarifications to the Choice Plan set forth herein accommodate that interpretation.  Specifically, the revised rates and the revised securitization proposal enable full payment of the $5.461 billion in stranded costs and the payment of associated GRT out of the stranded cost charges.  The MBC Services Agreement provides for the payment of GRT on the services provided under that agreement, including transmission and distribution service.

Q.
HOW SHOULD THE PLR ROLE BE RESOLVED?
A.
In response to the proposal introduced by the witnesses for the Environmentalists and NEV witness Boonin, I agree that the PLR should be competitively selected.  In this proceeding Enron and PECO are competing for this role and each has offered its PLR proposal.  Having Enron as the PLR provides further compensatory benefits to consumers in Southeastern Pennsylvania since Enron has no incentive to attempt to retain customers on default service and thus will not act as a barrier to competitive suppliers.  Since the Choice Plan provides that Enron will not make a margin on sales to default customers, Enron has every incentive to encourage customers to "do better" and obtain energy from alternative suppliers at a lower price.  In the absence of securitization under the Choice Plan, the PLR should be competitively selected.  The Act provides the following basis for this approach:

(1)
it allows the Commission to select someone other than the distribution company to be PLR;

(2)
it requires the service provided by the PLR to be at the prevailing market price plus reasonable costs; and

(3)
it requires stranded costs to be fully mitigated.

The Commission can accommodate all of these by allowing for competitive provision of PLR service.

Q.
HOW WOULD THAT WORK?
A.
The Commission would presumably require potential PLRs to meet criteria, including financial viability, adherence to consumer protection standards and competitive pricing.  The Commission could select from among competing PLRs by, for example:

(1)
using an allocation methodology like that proposed by witnesses for the Environmentalists;

(2)
allowing each PLR to bid a dollar amount for the right to serve a portion of the default customer class and using the proceeds to mitigate stranded costs; or

(3)
allowing each PLR to bid for the right to serve default customers under a set of prices, terms and conditions, with the Commission selecting the PLRs which offer the best package.

In addition to jump-starting competition and eliminating the distribution company's incumbency advantage, this approach mitigates stranded costs and ensures that those customers who, for whatever reason, do not select a competitive provider nevertheless receive the benefits of competition.

In the absence of establishing competition for this service the Commission would bestow a huge advantage (and a huge benefit) on PECO and would forego a real opportunity to benefit consumers and mitigate stranded costs.  The PLR function has real value, as evidenced by Enron's proposal in this proceeding.  Utilities should not be permitted to fully recover stranded costs and simply walk off with this valuable incumbency position.  The Commission should capture that value for consumers.  If PECO retains the PLR role, PECO would largely retain its monopoly over consumers by selectively discounting its prices to prevailing market prices -- but only when it was forced to do so to retain customers.  Competitive provision of this service provides all customers with the benefits of competition and avoids the endless wrangling the Commission will otherwise have to engage in to keep PECOs default service rates at competitive levels.

Q.
PECO HAS CLAIMED THAT THE ACT PREVENTS ANYONE OTHER THAN PECO FROM SERVING AS PLR WHILE STRANDED COSTS ARE BEING COLLECTED.  HOW DO YOU RESPOND?
A.
As I discuss in greater detail in part III of my testimony, even the PECO Partial Settlement acknowledges that someone other than PECO may be selected by the Commission during the time period when stranded costs are being recovered.

II.
THE CHOICE PLAN PROVIDES SUBSTANTIAL ADDITIONAL BENEFITS TO CONSUMERS.
Q.
PECO CLAIMS THAT ENRON'S CHOICE PLAN DOES NOT BENEFIT CONSUMERS TO THE SAME DEGREE AS THE PARTIAL SETTLEMENT AND THAT IT IS A PLOY FOR ENRON TO RECOVER $1 BILLION WITHOUT PROVIDING VALUE.  HOW DO YOU RESPOND?

A.
The Choice Plan doubles PECO's proposed rate reductions and adds an additional year of rate reductions for consumers.  The Choice Plan puts approximately $1 billion (that PECO would otherwise keep) into the pockets of Philadelphia area consumers.  If PECO assumes Enron is making $1 billion, which is an erroneous and exaggerated assumption, PECO is admitting that it is recovering significantly more than its stranded costs, because Enron is offering greater rate reductions than PECO and the Choice Plan is also:

· Returning excess recoveries of CTCs due to load growth in PECO's service territory to consumers while simultaneously insulating consumers from any additional CTC charges due to load decline, and 

· Providing consumers with the benefit, in the form of additional rate reductions, in the event interest rates decrease prior to the effective date of the Choice Plan while simultaneously insulating consumers from any rate increases due to increases in interest rates during such period.

In addition, with the enhancements proposed herein, Enron is further reducing stranded cost collections (and its own economic return) in order to (a) explicitly pay for the GRT in stranded cost recovery and (b) lower stranded cost charges in the later years of the plan.

Q.
PECO WITNESS HILL CLAIMS THAT ENRON CAN ADJUST GENERATION SALES RATES TO REFLECT INCREASES IN GENERATION COSTS; IS THIS DIFFERENT FROM PECO'S PROPOSAL?
A.
The Choice Plan actually exposes customers to less risk of price increases.  PECO has broadly reserved rights to adjust rates.  The situation in which Enron, as PLR, could adjust rates above the cap would result from a breach or other nonperformance of PECO under the power purchase agreement between PECO and Enron (the "PPA").  The PPA secures the prices customers pay.  If PECO fails to perform and Enron is required to buy power at a higher price in the market then it is possible for the price to increase.  Even in that situation, however, Enron would have rights against PECO to recover damages and upon receiving those recoveries and such amounts would be applied as a credit or refund for the benefit of customers.  PECO's assertion that consumers could be adversely affected under the Choice Plan is interesting since that only would occur as a result of a breach by PECO.  Consumers bear the same risks under the Partial Settlement.

Q.
PECO WITNESS MITCHELL CLAIMS THAT ITS FINANCIAL INTEGRITY IS PLACED AT RISK UNDER THE ENRON CHOICE PLAN.  DO YOU AGREE?

A.
First, it is extraordinary that PECO would claim that it would be financially devastated if it were paid $5.461 billion in a lump sum.  Enron surmises that PECO's claim that the Choice Plan would harm it financially results from the fact that the implementation of such plan would deprive PECO of its overrecovery of stranded costs as provided in the Partial Settlement.

Further, PECO seems to think the consumers of the Philadelphia area owe it a living.  Like other companies in a competitive market, it will have to earn a profit not from a government-protected monopoly but from offering better service, competitive prices and efficient operations.  It will have to change the way it does business and the way it approaches customers.  But unlike other companies that have to make these transitions every day as the competitive environment changes, PECO will get a check for $5.461 billion.  Only in the insulated world of a government protected monopoly could anyone even think to claim more.  PECO does claim more.  Its testimony tells us $5.461 billion upfront is not enough.  It should also earn a profit on its uneconomic investments and benefit from a set of rules to keep competition out.  The Choice Plan is a good deal for PECO.  It gets paid for its uneconomic investments, and it gets a chance to compete.  If PECO really wanted to make the transition to competition it would need the same pro-competitive rules Enron seeks. 

III.
THE CHOICE PLAN IS CONSISTENT WITH THE ACT; THE PARTIAL SETTLEMENT IS NOT.

Q.
WHAT IS YOUR UNDERSTANDING OF THE CONSISTENCY BETWEEN THE CHOICE PLAN AND THE ACT?

A.
It is my understanding, based on advice of counsel, that the Choice Plan is consistent with both the spirit and letter of the Act.  Certainly, the Choice Plan is consistent with the spirit of the Act since the most important objective of the Act is to open the competitive retail generation market to meaningful competition in order to bring benefits to consumers through lower rates and new and innovative products and services.  Such objectives are particularly important for customers in PECO's service territory where rates are unusually high.

Q.
HAVE PECO'S WITNESSES CHALLENGED THE CHOICE PLAN'S LEGALITY?
A.
Yes, although PECO witnesses have challenged the legality of certain provisions of the Choice Plan, it is my understanding that the concerns of those witnesses are misplaced.  For example, Mr. Hill claims that the Act bars any entity other than PECO from serving as PLR as long as PECO is collecting either CTC or ITC. Based upon advice of counsel, however, I believe that such view is not consistent with the Act.  Furthermore, such position is wholly inconsistent with the language of the Partial Settlement itself.

There are at least two provisions of the Act which specifically indicate that the Commission may designate an entity other than the distribution company to serve as the PLR.  Neither of these sections restrict the time period for which this option is available.  If one were to accept Mr. Hill's view, the Commission would be precluded from exercising authority which is clearly provided by the Act since under the Partial Settlement PECO will collect CTC or ITC for the entire transition period -- the same period in which the PLR serves a critical role in assuring continued service to all customers.  Accordingly, Mr. Hill's view of the Act would render certain provisions of the Act regarding a PLR completely meaningless or at least inapplicable to PECO.  Such a view defies common sense.

Equally important is the fact that Mr. Hill's view is inconsistent with the Partial Settlement itself.  Paragraph 33 of the Partial Settlement states that, "PECO agrees that unless the Commission designates an alternative provider of last resort under Section 2807(E)(3) of the Electric Competition Act, it will serve through December 31, 2008 as the provider of last resort for all retail electric customers in its service territory that do not choose or cannot choose to purchase power from alternative suppliers."  Of course, under other provisions of the Partial Settlement, PECO will collect CTC or ITC through December 31, 2008.  Accordingly, the Partial Settlement expressly recognizes that an entity other than PECO can serve as the PLR during the period that CTC or ITC is collected.

Q.
IS IT YOUR UNDERSTANDING THAT THE PARTIAL SETTLEMENT IS CONSISTENT WITH THE ACT?
A.
No.  Just the opposite.  It is my understanding that the Partial Settlement is inconsistent with the Act in at least two key respects.

First, the Partial Settlement does not include an annual review and "true-up" of the CTC.  Not only is such a true-up critical to assuring that consumers get the benefit and that PECO not improperly profit -- from the expected growth in sales which occur over the transition period as demand increases -- but I have been advised by counsel that Section 2807(e)(2)(i) of the Act requires PECO to implement an annual review and true-up of the CTCs; that is, the true-up is not optional for PECO, but is an explicit statutory requirement.  Since PECO has insisted that if any term of the Partial Settlement is disapproved by the Commission the entire plan becomes void, one could properly characterize PECOs plan as being "dead on arrival."

Q.
WHAT IS THE SECOND KEY ASPECT IN WHICH THE PARTIAL SETTLEMENT IS INCONSISTENT WITH THE ACT?
A.
The second key aspect is PECO's attempt to recover what it believes to be the value of certain concessions it made to other signatories of the Partial Settlement through the stranded cost recovery mechanism.  For example, Mr. Hill indicates that under a securitization scenario, some of the revenue produced by the CTC would serve the purpose of recovering approximately one half of a billion dollars in revenues "in order to fund its obligations under the Partial Settlement (i.e., industrial rate concessions, universal service expansion, early rate reduction and transmission and distribution rate cap expansion)."  However, I have been advised by counsel that the transition or stranded costs which PECO may recover through the CTC or ITC is subject to a strict legal definition.  I have also reviewed the definition of transition or stranded costs in the Act and I see no reference to items like rate concessions, universal service expansion or early rate reductions.  Furthermore, I have been advised by counsel that any revenue reduction which results from these purported concessions is not included within the scope of the legal definition.  PECO's belated attempt to throw these other items into its stranded cost bucket is a thinly disguised plan to justify its now exposed stranded cost overrecovery.

Q.
DOESN'T THE FACT THAT CONCESSIONS ARE MADE WITHIN THE CONTEXT OF A SETTLEMENT EXCLUDE THE PARTIAL SETTLEMENT FROM STRICT LEGAL REQUIREMENTS?
A.
I have been advised by counsel that under Pennsylvania law, partial settlements must comply fully with all applicable legal provisions.  Accordingly, it is my view that PECO's claim for recovery of these items through the CTC is inconsistent with the Act.

IV.
CLARIFICATIONS AND ENHANCEMENTS TO THE CHOICE PLAN

Q.
PLEASE SUMMARIZE THE CLARIFICATIONS AND ENHANCEMENTS TO THE CHOICE PLAN WHICH RESPOND TO THE PARTIES' TESTIMONY.

A.
Enron has adjusted the generation credits, the stranded cost recovery charges and the T&D charges under the Choice Plan in direct response to the testimony of witnesses addressing the Choice Plan.  The revised system average figures are reflected in Attachment A.  Enron made these changes to address concerns (1) about Enron's earnings under the Choice Plan raised by PECO witness Hill, (2) about the level of stranded cost charges in the later years and (3) that the generation credit levels in the later years would not permit competition in those years and would not provide PECO with sufficient revenues under the PPA.  The T&D rates have been adjusted in the testimony of witness Reising, which remove costs more properly allocated to competitive businesses, such as electricity sales.
 Finally, the Choice Plan also provides for payment of the GRT on behalf of PECO with respect to the stranded costs collections.

Q.
WHAT OTHER CLARIFICATIONS AND ENHANCEMENTS DOES ENRON OFFER TO THE CHOICE PLAN.
A.
To respond to concerns raised by PECO witnesses, Enron's Choice Plan has been revised to reflect a 120 month collection of stranded cost charges, rather than 124 months  again to address Mr. Hill's concerns.

Q.
WHAT ABOUT QUESTIONS THAT HAVE BEEN RAISED CONCERNING THE EFFECT OF THE CHOICE PLAN ON CERTAIN SPECIAL CONTRACTS AND RATE RIDERS?

A.
The testimony of witness Kingerski describes those clarifications.

V.
THE CHOICE PLAN HAS BEEN MODIFIED TO CONTAIN A CONTINGENCY PLAN THAT WOULD PERMIT THE PLAN TO GO INTO EFFECT EVEN IF SECURITIZATION OF PECO'S STRANDED COSTS IS DELAYED OR DENIED.

Q.
WHY HAS THE CHOICE PLAN BEEN MODIFIED TO CONTAIN A CONTINGENCY PLAN IF SECURITIZATION IS PRECLUDED BY A LEGAL IMPEDIMENT?
A.
Some parties have criticized the Choice Plan on the basis that there was no guarantee that the rate reductions would go into effect if a legal impediment prevented securitization from being implemented.  Enron has elected to address those concerns and has developed a road map to achieve the objectives of the Act even in the absence of securitization.

Q. 
PLEASE EXPLAIN HOW ENRON'S "CONTINGENCY PLAN" OPERATES UNDER THE CHOICE PLAN IN THE EVENT THAT A LEGAL IMPEDIMENT PREVENTS PECO FROM ISSUING THE TRANSITION BONDS TO ENRON?

A. 
First of all, let me emphasize, as described by Mr. Fastow in his Rebuttal Testimony, that Enron has been advised by its financial advisor, Chase Securities, Inc., that the existing lawsuits that have been cited by certain opponents of the Choice Plan as possible legal impediments to the securitization of PECO's stranded costs (as contemplated by the Choice Plan as well as in the Partial Settlement) should not prevent PECO from securing the Required Rating
 for such securities or from issuing such securities on the terms provided in the Choice Plan.  Witness Voorhees of Chase has stated that, based on advice of counsel, the pending lawsuits are without merit and should not prevent the securitization contemplated by the Choice Plan.  Thus, Enron should be able to implement the securitization structure proposed in the Choice Plan.  Nonetheless, Enron elected to modify the Choice Plan to provide for the timely realization of rate reduction benefits for customers even if the existing lawsuits or additional future legal challenges were to prevent securitization.  This change to the Choice Plan addresses the concerns expressed by some that such plan is contingent on securitization.  However, this contingency plan is just that - a plan that nonetheless would provide for real competition in PECO's service territory, real savings to customers and full stranded cost recovery even if, due to circumstances beyond the control of PECO and Enron, a legal impediment arises that blocks securitization, even if only blocked temporarily.

Q.
PECO WITNESSES HILL, MITCHELL, HILLER AND RAYZIS CONTEND THAT THE SECURITIZATION STRUCTURE CONTEMPLATED BY THE CHOICE PLAN RUNS AFOUL OF THE PROVISIONS OF PECO'S FIRST MORTGAGE BOND INDENTURE AND, THUS, SUCH INDENTURE WILL PREVENT ENRON FROM IMPLEMENTING ITS SECURITIZATION PLAN FOR PECO'S STRANDED COSTS.  DO YOU AGREE?

A.
No.  As discussed by witness Fastow, Enron's securitization plan provides for the payment to PECO of the full amount of its agreed upon stranded costs and for the assumption from PECO of significant risk in exchange for an assignment of the ITCs.  This payment and assumption should be sufficient to enable PECO to (1) obtain a release of the intangible transition property from the lien of the indenture or (2) defease the bonds secured by the indenture, either of which should permit the implementation of Enron's securitization plan without regard to the existence of PECO's first mortgage bond indenture. 

Q.
PLEASE DESCRIBE HOW THE CHOICE PLAN WOULD BE MODIFIED IF THE SECURITIZATION STRUCTURE PROPOSED IN THE CHOICE PLAN IS NOT ABLE TO BE IMPLEMENTED ON SEPTEMBER 1, 1998, THE EFFECTIVE DATE OF THE CHOICE PLAN, BECAUSE OF A LEGAL IMPEDIMENT.

A.
In the event a legal impediment prevents the Transition Bonds from being issued as of such date, then the CTCs and generation credits set forth on Attachment B (determined on a system wide average basis) would go into effect.  (Note that the actual charges payable by customers would be determined for each specific rate class).  The CTC figures provide for a net present value recovery to PECO of $5.461 billion
 (plus GRT) and the generation credits are the same as those provided in the securitization case under the Choice Plan, thereby establishing the same framework for competitive entry into the marketplace.  In addition, these CTC and generation credit rates would result in customers receiving the rate reductions set forth on Attachment B which, while lower than the rate reductions provided for by the Choice Plan if securitization can be accomplished, are greater than those provided in the "no securitization" case under the Partial Settlement.  The CTC rates would be effective during the period from September 1, 1998 until the date that the securitization structure proposed in the Choice Plan is implemented.  If such structure is not able to be implemented because, for example,  one or more of the legal impediments are not successfully resolved, then the schedule of CTCs, generation credits and rate reductions set forth on Attachment B would continue in effect.

Q.
PLEASE EXPLAIN WHAT HAPPENS UNDER THE CONTINGENCY PLAN IF A LEGAL IMPEDIMENT WERE TO PREVENT SECURITIZATION ON SEPTEMBER 1, 1998, BUT SUCH LEGAL IMPEDIMENT IS SUBSEQUENTLY ELIMINATED; FOR EXAMPLE, DESCRIBE HOW THE PLAN WORKS IF A LEGAL IMPEDIMENT TO SECURITIZATION IS EXTINGUISHED AND PECO IS ABLE TO ISSUE THE TRANSITION BONDS TO ENRON ON JANUARY 1, 2000.

A.
If a legal impediment to securitization is subsequently eliminated, Enron's obligation to purchase the Transition Bonds would kick in.  That is, subject to PECO's agreement to customary financing commitments dealing with, among other things, representations and warranties, Enron would be obligated to purchase such bonds for an amount equal to the unamortized balance of PECO's initial $5.461 billion of stranded costs as of the date the Transition Bonds are issued.

Q.
ARE THERE ADJUSTMENTS TO THE RATES PAYABLE BY CUSTOMERS IN THE EVENT SECURITIZATION OCCURS AFTER SEPTEMBER 1, 1998 BECAUSE OF THE ELIMINATION OF A PRIOR LEGAL IMPEDIMENT AND THE "MID-STREAM" ISSUANCE OF THE TRANSITION BONDS?

A.
Yes.  Once the Transition Bonds are issued, the rate reductions contained in the Choice Plan would go into effect as of that date and continue for the remaining portion of the period set forth therein.  For example, if securitization occurred on January 1, 2000, the 20% rate reduction under the Choice Plan would apply for the period from January 1, 2000 through December 31, 2000, and the 10% and 4% reductions would apply for calendar years 2001 and 2002, respectively.

Q.
IS THERE A LIMIT ON THE TIME PERIOD DURING WHICH ENRON IS OBLIGATED TO "STAND READY" TO PURCHASE THE TRANSITION BONDS?

A.
Enron is committed to purchase the Transition Bonds until December 31, 2000.  If Enron is not able to securitize by such time, its obligations under the Choice Plan shall expire.  

Q.
IF THIS SHOULD OCCUR, WHAT TARIFF WILL BE IN EFFECT?
A.
The pro-competitive tariff and generation credits of the Choice Plan will remain in effect, but without Enron serving as PLR or purchasing the Transition Bonds, and without the additional rate reductions securitization would have made possible.

Q.
WHY INCLUDE THE DECEMBER 31, 2000 CUT OFF DATE?
A.
First, that date should allow sufficient time to resolve any outstanding issues.  Second, the largest consumer benefits under the Choice Plan are in the first 28 months.  After that time, the gap narrows.

Q.
DOES THIS SUPERSEDE THE DEADLINES ORIGINALLY CONTAINED IN THE CHOICE PLAN?
A.
Yes.

Q.
IN THE EVENT THAT A PRIOR LEGAL IMPEDIMENT IS ELIMINATED AND A SECURITIZATION OCCURS IN "MID-STREAM", HOW IS THE UNAMORTIZED PORTION OF PECO'S ORIGINAL $5.461 BILLION IN STRANDED COSTS DETERMINED AS OF THE DATE OF SECURITIZATION?

A.
As reflected in Attachment C, PECO's $5.461 billion stranded cost amount would be amortized by applying the CTC cash flows payable under the contingency plan alternative using the interest rate that would have applied on the Transition Bonds had such bonds been able to be issued on September 1, 1998 (taking into account any adjustments resulting from the application of the formula provided in Section 23(m) of the Choice Plan).  For example, as reflected in Attachment C, if a securitization were to occur at the end of February 2000, the unamortized portion of PECO's stranded costs and the face amount of the Transition Bonds that would be purchased by Enron would be $4.991 billion.

Q.
WOULD THE PAYMENT BY ENRON TO PECO OF THE UNAMORTIZED PORTION OF ITS STRANDED COSTS FULLY COMPENSATE PECO?

A.
Yes.  The CTCs payable by customers to PECO during the pendency of a legal impediment are calculated such that the stream of payments results in a net present value to PECO of $5.461 billion.  Together those revenues plus the payment of the unamortized balance at the time the Transition Bonds are issued fully compensates PECO for its agreed upon stranded costs.

Q
DOES PECO FULLY RECOVER ITS AGREED UPON STRANDED COSTS IF SECURITIZATION DOES NOT OCCUR BY DECEMBER 31, 2000 AND THE CTCs AND GENERATION CREDITS UNDER THE CONTINGENCY PLAN CONTINUE IN EFFECT FOR THE ENTIRE TRANSITION PERIOD?
A.
Yes.  In fact, PECO would overrecover.  Attachment D illustrates that the net present value of the CTC revenue stream payable to PECO under the contingency plan alternative under the Choice Plan, discounted at a rate equal to PECO's composite cost of capital, exceeds its agreed upon $5.461 billion in stranded costs by several hundred million dollars.

Q.
SECTION 23(M) OF THE CHOICE PLAN PROVIDES FOR A FORMULA THAT MAY RESULT IN AN ADJUSTMENT TO THE INTEREST RATES PAYABLE ON THE TRANSITION BONDS AS WELL AS CORRESPONDING ADJUSTMENTS TO THE CTC AND GENERATION CREDITS PROPOSED BY ENRON BASED ON MOVEMENTS IN INTEREST RATES PRIOR TO THE DATE OF ISSUANCE OF THE TRANSITION BONDS.  DOES THIS FORMULA ALSO APPLY UNDER THIS CONTINGENCY PLAN AND, IF SO, HOW?

A.
The formula, as reflected on Revised Exhibit 4, continues to apply during the period prior to the issuance of the Transition Bonds.  Regardless of the movement in market interest rates prior to such date, however, such adjustment will not result in any increase in rates payable by customers under the Choice Plan even if securitization is delayed or never occurs.

Q.
IS THE CHOICE PLAN STRUCTURED SO THAT THERE IS AN INCENTIVE FOR ENRON TO TAKE ALL ACTIONS NECESSARY TO CAUSE SECURITIZATION TO OCCUR?

A.
Yes.  Enron will not profit from selling energy to customers under the Choice Plan in its capacity as PLR since it will purchase energy from PECO at the same price it sells it to consumers.  Since Enron's economic return under the Choice Plan is tied directly to securitization, Enron is economically motivated to eliminate any prior legal impediments to securitization.  Notwithstanding this, PECO has substantially exaggerated and distorted the potential profit that Enron might realize from its purchase of the Transition Bonds.

Q.
ARE ENRON'S INTERESTS ALIGNED WITH CUSTOMERS WITH RESPECT TO CAUSING SECURITIZATION TO BE IMPLEMENTED?

A.
Unquestionably yes.  As noted above, Enron's economic return is tied in large part to PECO's ability to issue the Transition Bonds.  Similarly, the 20% rate reductions for customers (with savings greater than in the Partial Settlement in later years) provided in the Choice Plan kick in when securitization is consummated.

Q.
ARE THERE OTHER CHANGES TO THE CHOICE PLAN THAT APPLY IF SECURITIZATION IS BLOCKED BY A LEGAL IMPEDIMENT ON SEPTEMBER 1, 1998?
A.
Yes.  If PECO is prevented from securitizing, Enron will not become the PLR as of such date and, accordingly, the PPA and the MBC Services Agreement would not go into effect at that time.  However, once the legal impediments are eliminated and the Transition Bonds are issued, Enron would become the PLR and the PPA and MBC Services Agreement would go into effect.

Q.
SEPARATE AND APART FROM THE CRITICISM OF THE CHOICE PLAN AS BEING CONTINGENT, PECO WITNESS SHARPE HAS STATED THAT THE SECURITIZATION STRUCTURE CONTEMPLATED BY THE CHOICE PLAN WOULD RESULT IN PECO INCURRING A TAX LIABILITY IN EXCESS OF $2 BILLION UPON RECEIPT OF THE $5.461 BILLION IN PROCEEDS OF THE TRANSITION BONDS.  DO YOU AGREE?

A.
No. As witness Fastow describes, Enron has worked closely with Chase and its tax counsel, Milbank, Tweed, Hadley & McCloy, in putting together the tax structure for the securitization.  Mr. Fastow describes a number of the inaccuracies in Mr. Sharpe's testimony, suggesting that Mr. Sharpe misunderstood some of the features of the Choice Plan's securitization structure.  Further, Mr. Fastow notes that certain of the other features cited by Mr. Sharpe as tax problems are, in actuality, irrelevant to the tax analysis. Enron, based on advice of such counsel, believes that there is no substantive difference in the tax consequences to PECO under the securitization structures contemplated by the Partial Settlement and the Choice Plan.

VI

SEQ ParaNumbers2_1 \* alphabetic \r 0 
RESPONSES TO OTHER CRITICISMS
1.  Chapter 56 Compliance
Q.
MR. SUNDERMEIR CRITICIZES THE CHOICE PLAN BECAUSE HE BELIEVES THE DELIVERY SERVICE TARIFF OMITS CERTAIN CONSUMER PROTECTIONS.  HOW DO YOU RESPOND?
A.
Mr. Sundermeir has closely examined Enron's proposed Delivery Service Tariff in an attempt to identify instances in which the Tariff is silent as to whether Enron, as the provider of last resort, or EGSs, which are participating in the competitive generation market, must comply with Chapter 56.  For example, Mr. Sundermeir criticizes the Delivery Service Tariff for not imposing credit protections applicable to EGSs, not restricting late payment charges to 1% and not requiring the inclusion of certain information on the bill.

Overall, Mr. Sundermeir's criticisms are based on the following statement found on page 8 of his testimony:

No, the Commission's Chapter 56 consumer protection regulations already cover many matters listed in this rule.  In general, the Enron tariff is silent on whether an EGS will have to comply with provisions in Chapter 56, or pay fines for failure to comply with these provisions.  As such, Enron's promise to comply with Chapter 56 purportedly contained in its application to be a licensed EGS in Pennsylvania is conspicuously absent in its proposed tariff provisions.

I read this statement as a challenge to the commitment Enron made in its supplier application and the numerous prior statements by Enron that it will comply with all applicable provisions of Chapter 56.  But the purpose of the Delivery Service Tariff is not to repeat these provisions and expressly impose them on other EGSs since each EGS has presumably already made a similar compliance commitment to the Commission.  However, I can clarify the record by unequivocally stating that under the Choice Plan, all EGSs will be required to comply with all applicable provisions of Chapter 56.
  I believe that this statement alone is responsive to many, if not most, of Mr. Sundermeir's criticisms. 
2.  Proposed Code of Conduct
Q.
MR. KEAN, MR. SIDAK CRITICIZES THE PROPOSED CODE OF CONDUCT CONTAINED IN THE CHOICE PLAN BECAUSE IT CONTINUES TO IMPOSE RULES ON PECO EVEN UNDER THE ASSUMPTION THAT ENRON -- AND NOT PECO -- WOULD BE THE PLR.  WOULD YOU COMMENT?
A.
The Code of Conduct proposed by Enron is properly directed at the electric distribution company (the "EDC")-- in this case PECO -- and should continue to apply to PECO even if PLR responsibility is transferred to another entity.  Application of a Code of Conduct is justified primarily for two reasons:  (1) to restrain the ability of the EDC to take advantage of its historic incumbent market position; and (2) after direct access, to prevent the EDC from using its control of the remaining monopoly facilities (transmission and distribution) to benefit its affiliated businesses.  Under the Choice Plan as it has been proposed (and as modified by Enron's Rebuttal Testimony), PECO would continue to control transmission and distribution facilities and continue to be able to leverage the benefits of its historic incumbent market position (e.g., name recognition, customer relationships) to thwart competition and harm competitors.  As such, it is essential for PECO to operate according to the Choice Plan's Code of Conduct even if PLR authority is transferred.

Moreover, under the Choice Plan, PECO would continue to provide non-wire services (such as billing and metering) on behalf of Enron and, thus, would continue to have access to customer information which, if disseminated in a discriminatory manner to PECO's affiliates, could be harmful.  PECO must be subject to a competition-protecting Code of Conduct.  Mr. Dirmeier is submitting testimony in response to the PECO claims about the specifics of the Code of Conduct that should be applied to PECO whether or not it continues to function as the PLR.

Q.
MR. SIDAK ALSO CRITICIZES THE CHOICE PLAN ON THE GROUND THAT IT FAILS TO INCLUDE A CODE OF CONDUCT TO GOVERN ENRON'S ACTIVITIES AS PLR WITH ITS AFFILIATES, SUCH AS ENRON POWER MARKETING, INC.  IS THAT A VALID CRITICISM?
A.
No. Enron will be a licensed generation supplier and, as such, will be subject to the supplier code of conduct established by the Commission.  This code generally assures that Enron will adhere to high standards of fairness in its interactions with all suppliers including its affiliates.  However, to assure suppliers that they will be treated fairly by Enron when it is acting as the sole PLR, Enron would agree to adhere to reasonable conditions on the utilization of information it obtains as the sole PLR.

Q.
WHAT ADDITIONAL CODE OF CONDUCT PROVISIONS DO YOU BELIEVE SHOULD BE APPLIED WHEN ENRON OPERATES AS THE PLR?
A.
Specifically, the "information" and "promotion of affiliate" sections of the code of conduct proposed by Enron (or comparable provisions) would be appropriate to apply to Enron so long as it is acting as the single "PLR".  These provisions will limit Enron's ability to utilize information it obtains solely as a result of its role as PLR to benefit its affiliated competitive generation supplier and will also limit Enron's ability to use its contacts with default customers to "jointly market" with an Enron affiliate.

Q.
ARE THERE ANY SITUATIONS IN WHICH ADDITIONAL RULES APPLICABLE TO AN ALTERNATIVE PLR WOULD NOT BE NECESSARY?
A.
Yes.  If, for example, the Environmentalists' proposal for a fully competitive PLR service is accepted, then the additional code of conduct rules I have identified would not be necessary or appropriate.  In that instance, each supplier would have equal opportunity to act as the PLR and the ability to jointly market to customers in consideration for the price "bid" by a supplier for the right to act as the PLR.

Q.
DOES ENRON SUPPORT THE IMPLEMENTATION OF SUCH A PLR BID PROCESS?

A.
Yes.  As I stated earlier in my testimony, Enron believes that bringing more competition to the PLR process is an excellent way to "jump-start" competition and enhance the benefits to consumers that a more fully competitive market will bring.

3.  Power Purchase Agreement and MBC Services Agreement
Q.
HOW DO YOU RESPOND TO MR. PRATZON'S CONTENTIONS REGARDING THE INTEGRITY OF THE PPA?
A.
The PPA is designed to assure that Enron always has an adequate energy supply to fulfill its PLR responsibilities.  Of course, the arrangement between PECO, as supplier, and Enron, as provider, must be completely dependable or the Philadelphia area consuming public will be put at risk and continuous service could be threatened.

Q.
ARE MR. PRATZON'S CONCERNS REGARDING SPECIFIC TERMS AND CONDITIONS OF THE PPA JUSTIFIED?
A.
No.  Enron believes that the proposed terms of the PPA are likely to be substantially similar to the PPA that PECO would enter into with its supplier affiliate if the Partial Settlement was approved by the Commission.  Mr. Pratzon's complaints boil down to the notion that Enron should not be privy to the same type of power purchase agreement as PECO would have with its own supplier affiliate.  This is simply another example of PECO's insistence that it should be given special treatment and be provided service alternatives which would not be made available to other entities seeking to serve customers in its service territory.  As I stated previously, Enron's proposed PPA is an essential arrangement to assure adequate and continuous service to the public.  Accordingly, Mr. Pratzon's testimony essentially presumes that only PECO can serve as the PLR in its service territory.  I cannot agree with this premise and it is my understanding that the Act has created an alternative to PECO's notion of exclusivity for itself.

Q.
SHOULDN'T ENRON PROVIDE ADDITIONAL COMPENSATION TO PECO OR ITS SUPPLIER AFFILIATE TO ASSURE THE SUPPLY OF ENERGY ON DEMAND?
A.
No.  Mr. Pratzon describes the PPA as a "call contract" on PECO's energy and capacity which he claims should be accompanied by a reservation fee to compensate PECO for assuring the supply of energy to Enron on demand.  I do not agree with Mr. Pratzon's assessment that the PPA is a call contract; rather, it is a full requirements contract.  Further, I cannot agree that the circumstances which surround this transaction justify payment of a reservation fee as might occur if a call contract were negotiated within the context of a competitive marketplace.

Q.
HOW DO YOU DISTINGUISH THE PPA FROM CALL CONTRACTS NEGOTIATED IN THE COMPETITIVE MARKETPLACE?
A.
The underlying purpose of the PPA is to assure a continuous supply of energy to customers who for whatever reason are not being supplied power through the competitive retail generation market.  As a matter of public policy, these customers must be supplied energy by a PLR with an accompanying obligation to serve those customers.  Essentially, it is the customers who have a "call" on the energy being provided to them by the PLR.  Enron is not getting a "call" on generation for any purpose other than serving the full requirements of customers in PECO's service territory.  This scenario is no different than the current situation in which all of the customers in PECO's service territory have a "call" on energy from PECO at tariffed rates.  Moreover, PECO is fully compensated for its agreed upon stranded investments under the Choice Plan.  That is, PECO is getting paid for the very facilities which should be used to supply Enron under the PPA.  No additional reservation fees are necessary or appropriate.

Q.
ARE ANY DEFAULT SERVICE CUSTOMERS TREATED UNFAIRLY UNDER THE CHOICE PLAN?
A.
Absolutely not.  Mr. Pratzon points to the fact that, under the Choice Plan, "Transition Default Customers," or customers who "choose not to choose" are not provided an opportunity to purchase energy at market-based prices.  Such an assertion is simply incorrect.  As reflected in the record of this proceeding, the generation credits themselves are calculated to be market-based.  All customers, including those who have not chosen, have a continuous opportunity to purchase generation service at market-based prices through the competitive retail market.  At the same time, transitional customers who choose not to select an alternative supplier and the prices offered by them are provided rate cap protection.

Q.
HOW DO YOU COMPARE THE DEFAULT SERVICE OFFERING IN THE CHOICE PLAN TO THAT INCLUDED IN THE PARTIAL SETTLEMENT?
A.
There is a fundamental difference in underlying purpose between the default service included in the Choice Plan as compared to the Partial Settlement.  The Choice Plan views default service as a transitional stage to a fully competitive market.  While some customers may take longer than others to develop a preference for an alternative supplier or to become comfortable making any choice, the ultimate goal of the Act is to transition all customers to the competitive retail market.  The Choice Plan adopts and fosters this underlying goal of the Act and provides for a default service offering which is specifically designed to be transitional and to provide incentives for customers to make a choice.  The Partial Settlement is designed to do just the opposite and provides disincentives to customers exercising choice and attempts to establish the PLR, which under the Partial Settlement is PECO, as a permanent fixture which attempts to maintain customers on default service rather than transitioning them to the competitive environment directed by the Act.  Such a proposal deters choice, is unfair to customers and impedes the transition to competition.

Q.
A NUMBER OF PECO'S WITNESSES, INCLUDING WITNESSES PRATZON AND CROWE, ASSERT THAT THE CONTRACTS PROPOSED IN THE CHOICE PLAN, NAMELY THE PPA AND THE MBC SERVICES AGREEMENT, CONTAIN ONE-SIDED PROVISIONS IN ENRON'S FAVOR AND, THUS, WOULD NOT BE EXECUTED BY ANY PRUDENT UTILITY MANAGER.  DO YOU AGREE?

A.
No.  Except to the extent necessary to reflect the special features of this transaction, Enron believes that those contracts reflect typical terms and conditions for agreements of this type.  However, I should note that Enron prepared these contracts because they were a necessary part of the Choice Plan.  Enron would be willing to discuss with PECO any reasonable objections that it may have to the terms of those contracts.

4.
Elimination of Certain Conditions to the Choice Plan
Q.
A NUMBER OF PECO'S WITNESSES, INCLUDING WITNESSES HILL AND PRATZON, HAVE ALLEGED THAT THE CHOICE PLAN IS TOO CONTINGENT SINCE IT CONTAINS CERTAIN CONDITIONS AND RIGHTS THAT MAY BE EXERCISED BY ENRON THAT WOULD PERMIT ENRON TO "BACK AWAY" FROM ITS PLAN.  HAS THE CHOICE PLAN BEEN MODIFIED IN RESPONSE TO ANY OF THESE CRITICISMS?
A.
Yes.  During the period since we filed the Choice Plan with the Commission, we have attempted to respond to constructive criticisms about our plan.  An area where we believe that changes are desirable relates to the conditions that must be satisfied for Enron to be obligated to effect the Choice Plan.  In that respect, we are modifying the Choice Plan to eliminate or modify the following conditions:

(1) The condition that the Commission approve the Choice Plan in conjunction with its approval of the terms of the Partial Settlement which are not inconsistent with the terms of the Choice Plan is eliminated. 

(2) The condition that the Transition Bonds carry an interest rate of 9.66% is replaced with the condition that such bonds carry an interest rate of 9.31% (subject to adjustment pursuant to Paragraph 23(m) of the Choice Plan).  Exhibit 4, Tables A and B, to the Choice Plan is correspondingly replaced by Revised Exhibit 4.

(3) The condition set forth in Paragraph 35(d) of the Choice Plan is modified to provide that a final Commission order approving the Choice Plan must be entered by April 1, 1998 and the effective date of the Choice Plan (as modified to include the contingent "no‑securitization" case) shall be no later than September 1, 1998.

(4) The condition that Enron reserves the right at any time to withdraw the Choice Plan is eliminated, provided that such right shall continue to apply if the Commission were to approve the Choice Plan with any modification, amendment or addition thereto (or any of the agreements required to implement the plan) not acceptable to Enron.  Enron will require customary conditions precedent for the undertaking reflected in the Choice Plan, including without limitation, that no material adverse change shall have occurred in the business, financial position or prospects of PECO prior to the effective date of the Choice Plan.

(5) The condition that there arises no legal impediment to the issuance of the Transition Bonds pursuant to section 2812 of the Act shall be eliminated.  As described in detail above, in the event a legal impediment prevents the issuance and sale of the Transition Bonds to Enron on the effective date of the Choice Plan, the contingency plan under the Choice Plan would go into effect on September 1, 1998; provided, that Enron shall not be obligated to purchase the Transition Bonds if the legal impediment is not eliminated and the Transition Bonds are not issued prior to December 31, 2000.  If the Transition Bonds are not issued by PECO and purchased by Enron by that date, Enron also would not be obligated to become the PLR, nor would the PPA or the MBC Services Agreement go into effect.  At such time, any obligation of Enron under the Choice Plan would terminate.

(6) The condition set forth in Paragraph 35(i) of the Choice Plan shall remain and it shall further be required that the Transition Bonds be issued with the Required Rating.  In addition, as noted in the Rebuttal Testimony of witness Fastow, it needs to be emphasized that in connection with the issuance and sale of the Transition Bonds and the other financing aspects of Enron's securitization proposal, PECO will be required to use its best efforts to take such actions as may be necessary to successfully issue the Transition Bonds with the Required Rating.

VI.
THERE ARE A NUMBER OF OTHER WITNESSES WHO WILL REBUT PECO'S CRITICISMS OF THE CHOICE PLAN.
Q.
PLEASE DESCRIBE THE OTHER WITNESSES' REBUTTAL TESTIMONY.
A.
Witness Lopez will testify to the revised rates and charges to reflect the enhancements described above and their derivation under both the Choice Plan and the contingency plan portion of the Choice Plan.  Witness Kingerski will describe the clarifications regarding the impact of the Choice Plan on certain special contracts and rate riders and address the consumer protection provisions of the Choice Plan.  Witness Reising will testify regarding the proper charges that are associated with transmission and distribution as well as the competitive services component of distribution service.  Witness Slater will testify regarding the proposed generation credits.  Witnesses Fastow and Voorhees will respond to PECO's claims regarding securitization and tax structure considerations.  Witness Oliver responds to and dispels the doubts raised about the economic superiority of the Choice Plan over the Partial Settlement.  Witness Dermeier responds to the meritless claims of Mr. Sidak and Mr. Crowe that the competitive safeguards included in the Choice Plan are inappropriate.

Q.
DOES THIS CONCLUDE YOUR TESTIMONY?
A.
Yes.

�	Enron reserved the right to challenge these rates as more data became available.  Enron Choice Plan Petition, pg. 20, fn 28.


�	The Required Rating means a AAA rating (or its equivalent) or the highest possible rating for such asset type.


�	Using the implicit interest rate from the Choice Plan.


�	Note that even in such circumstances the contingency plan would provide for real competition (including competition for the PLR role), real savings for customers and full stranded cost recovery.


�	My reference to "applicable" provisions is not intended to avoid any Chapter 56 requirements, but instead to recognize that it is in my understanding that the Commission is presently reviewing which provisions of Chapter 56 are directly applicable to EGSs.





